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In the United States Circuit Court of
Appeals for the Ninth Circuit

No. 7311

Isidore B. Dockweiler^ petitioner

V.

Commissioner of Internal Revenue^ respondent

ON PETITION FOR REVIEW <iF DECISION OF THE UNITED
STATES BOARD OF TAX APPEALS

"BRIEF FOR THE RESPONDENT

OPINION BELOW

The only previous opinion in this case is that of

j

the Board of Tax Appeals (R. 15-19), which is not

reported.

JURISDICTION

The case involves an income tax deficiency as-

!
sessment for the year 1921 (R. 8) in the amount of

$944.03 (R. 19). This appeal is taken from a de-

\
cision of the Board of Tax Appeals, promulgated

June 13, 1933, redetermining the deficiency and af-

' firming the Commissioner (R. 19). The case is

I brought to this Court by a petition for review filed

[August 28, 1933 (R. 20-26), pursuant to the provi-
'
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sions of Sections 1001-1003 of the Revenue Act of

1926, c. 27, 44 Stat. 9, 109-110, as amended by Sec-

tion 1101 of the Revenue Act of 1932, c. 209, 47 Stat.

169.
QUESTION PRESENTED

Did the taxpayer sustain the burden of proof be-

fore the Board of Tax Appeals and establish a loss

under Section 214 (a) (5) of the Revenue Act of

1921, determined in accordance with Section 202

thereof ?

STATUTES AND REGULATIONS INVOLVED

These are set forth in the Appendix, infra, pp.

12-16.
STATEMENT

Taxpayer is a resident of Los Angeles, California.

In 1895 he purchased a lot in that city upon which

was located a dwelling house constructed of wood

on a brick foundation (R. 15-16). For the house

and lot he paid $3,500 in cash and gave in exchange

another property for which he had paid $2,800 at

some undisclosed prior time (R. 16). The prop-

erty was purchased primarily as a residence. He

resided in the house with his family from 1895 to

1906. From time to time, between said dates, re-

pairs and improvements were added to the prop-

erty at an estimated, but unsegregated, cost of from;

$750 to $1,000.

In 1906 the taxpayer with his family removed

from the premises and from that date leased thei

same to tenants until 1921 for use as a i^oomins: and



boarding house. In 1921 he sold the house for the

sum of $500 to a purchaser who was obligated to,

and who did, remove it from the lot without dis-

mantling it. The only reason assigned by the tax-

payer for the sale was that he considered the lot

more valuable for a store building (R. 16). The

taxpayer continued to own the lot, and, after the

removal of the dwelling house, he built a store

building on it at a cost of $15,000 (R. 17). Before

the dwelling house was removed from the premises

the taxpayer received $60 per month rental, and

after the store building was erected on it he

received $300 per month rental (R. 17).

The only evidence of value waS the taxpayer's

own testimony (R. 16) . In his opinion the value of

the house was $4,000 and the lot $2,000 in 1895 and

on March 1, 1913; in his opinion the fair market

value of the house was $4,000 and the lot $15,000 in

1921, at the time of the sale of the house for $500.

I

He estimated that depreciation was at the rate of

four per centum per annum (R. 17). Depreciation

in the estimated amount of $775 was taken for the

years prior to March 1, 1913 (R. 17).

The taxpayer claimed a deductible loss in the

amount of $2,725. This claimed loss represents the

difference between the sale price of $500 plus de-

preciation previously taken in the amount of $775

(making a total of $1,275), and the $4,000 value as-

signed to the house in 1913 and 1921 by the taxpayer

(R. 17-18). The Commissioner disallowed the

claimed loss and assessed a deficiency tax of $944.03



for the year 1921 against the taxpayer (R. 8-13).

The Board of Tax Appeals, by decision entered

June 13, 1933, redetermined the deficiency and af-

firmed the Commissioner's finding (R. 19).

SUMMARY OF ABGUMENT

The Commissioner's finding was before the

Board and was prima facie correct. The burden

was upon the taxpayer not only to show that the

Commissioner's determination was incorrect, but

also to show what the correct determination should

be. In order to have met the burden of proof in

this case before the Board, the taxpayer should

have shown: (1) The value of the house in 1906

when it was first put to a commercial use; (2) the

value of the house on March 1, 1913; and (3) the

value of the house at the time of sale in 1921. The

taxpayer failed to sustain this burden of proof.

Therefore, the decision of the Board was correct

and should be affirmed.

ARGUMENT ' jfl

Taxpayer failed to sustain the burden of proof imposed

upon him by the Commissioner's finding and section

202 of the Revenue Act of 1921 in order to establish

his claim of a deductible loss under section 214 (a) (5)

' of said act

The Commissioner found that the taxpayer had

not sustained a deductible loss (R. 8-13). This

finding was before the Board of Tax Appeals and

was prima facie correct. Wickwire v. Reinecke,

275 U.S. 101, 105; United States v. Rindskopf, 105



U.S. 418, 422; Gloyd v. Convmissioner, 63 F. (2d)

649, 651 (CCA. 8tb) ; Saxman Coal d Coke Co. v.

Commissioner, 43 F. (2d) 556, 557 (CCA. 3d)

;

Anchor Co. v. Commissioner, 42 F. (2d) 99, 100

(CCA. 4th ) . The presumption has been recognized

and applied by this Court. Green's Advertising

Agency v. Blair, 31 F. (2d) 96, 98 (CCA. 9th).

In order for the taxpayer to overcome the presump-

tion and to sustain the burden of proof cast upon

him it was necesary for him to establish that the

assessment was illegal. In order for the taxpayer

to make this fact appear, he had to show two things

;

(1) That the tax assessed by the Commissioner

was, in fact, incorrect; and (2) what the correct

tax should be. Burnet v, Houston, 283 U.S. 223,

227; Reinecke v. Spalding, 280 U.S. 227, 232-233;

Botany Mills v. United States, 278 U.S. 282,

289-290; United States v. Anderson, 269 U.S. 422,

443; Green's Advertising Agency v. Blair, supra

(p. 98). The doctrine of the foregoing cases was

applied by the Board of Tax Appeals in the instant

case (R. 19), and was called to the taxpayer's

attention at the hearing (R. 32).

Section 202 of the Revenue Act of 1921 sets forth

the method of establishing a loss under Section 214

(a) (5) thereof. In order to overcome the pre-

sumption of correctness which attaches to the Com-

missioner 's findings, and in order to meet the bur-

den of proof cast upon him, the value of the prop-

erty on the several dates mentioned in Section 202

(b) must be shown, and the right to, and amount



of, the deduction as allowed by Section 202 (b) (2)

must be made to appear. Burnet v. Houston, supra

(p. 228). In that case the Court held that a loss

claimed as a deduction under Section 214 (a) (5)

of the Revenue Act of 1918, c. 18, 40 Stat. 1057

(which is similar to Section 214 (a) (5) of the

Revenue Act of 1921), must be established in ac-

cordance with the method prescribed by Section

202 (a) of that Act (which is somewhat similar

to Section 202 (b) of the Revenue Act of 1921)

;

and, that the taxpayer must show: (1) the cost

price of the property, (2) its value on March 1,

1913, and (3) the amount received from the sale.

The taxpayer had failed to establish the value of

the property as of March 1, 1913, and insisted that

he was excused from proving the value as of that

date because it was impossible to do so. The Court

in answering that argument, enunciated a rule

which is controlling of the instant case. It was

there said (p. 228) :

The impossibility of proving a material

fact upon which the right to relief depends,

simply leaves the claimant upon whom the

burden rests with an unenforcible claim, a

misfortune to be borne by him, as it must be

borne in other cases, as the result of a failure

of proof.

In the case at bar the property was purchased by

the taxpayer in 1895 (R. 15), and by him used as

a residence for eleven years. From 1906 until 1921

he put the house to a commercial use. In the latter



year* he sold it (R. 16). The house was chani^ed

from a residential to a business status in 1906. In

Heiner v. Tindle, 276 U.S. 582, the Court, in con-

sidering a case similar to the instant one, held that

the basis for computing the loss was the fair mar-

ket value of the property at the time it was changed

from a residential to a commercial use. Under

that case and the Houston case, supra, the taxpayer

had the burden of showing the following facts be-

fore the Board: (1) the fair market value of the

house in 1906 when the transaction for profit was

entered into
; (2) the fair market value as of March

1, 1913; (3) the depreciation from March 1, 1913,

to the date of sale in 1921 ; and (4) the amount re-

ceived from the sale in 1921. Such evidence would

have established a yardstick for determining the

correctness or incorrectness of the Commissioner's

finding, and, if incorrect, the amount of the deduct-

ible loss actually sustained by the taxpayer.

Section 202 (b) shows that the value of the prop-

erty on each of the three dates constitutes material

and indispensable elements of the taxpayer's

proof. Under that section and the above cases, if

the value as of March 1, 1913, was lower than the

1906 value, the deductible loss was the amount of

the excess of the 1913 value over the amount

realized from the sale, less the amount of the de-

preciation; if the amount realized from the sale

was more than the 1906 value, but not more than

the 1913 value, or less than the 1906 value, but not

44099—34 2
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less than the 1913 value, there was no deductible

loss. If any one of these elements is missing from

the taxpayer's proof, he cannot prevail. Burnet v.

Houston, supra; Reinecke v. Spalding, supra.

Although of doubtful necessity under Heiner v.

Tindle, supra, the taxpayer attempted to show the

cost price of the house in 1895 (R. 17, 18). He did

not do this with any satisfactory degree of cer-

tainty. His testimony was that he paid $3,500 in

cash and gave in exchange for the house and lot

another piece of property which had cost him

$2,800 at some undisclosed prior time; but he did

not show the value of this other property at the

time of the exchange (R. 17, 18). Neither did he

show any reason for placing a value of $4,000 on the

house and $2,000 on the lot in 1895 (R. 18) . Under

the above-cited cases this evidence was not suffi-

cient to establish the cost of the house to the tax-

payer in 1895. However, even if the taxpayer had

succeeded in establishing the value of the house at

$4,000 in 1895, such proof would not have benefited

him. He failed to offer any proof of the value of

the house in 1906. It cannot be presumed that the

1906 value was the same as the cost in 1895. Bur-

net V. Houston, supra (p. 228). The establish-

ment of the value of the house in 1906 was of essen-

tial necessity. Heiner v. Tindle, supra (p. 587).

The taxpayer's case failed for lack of evidence on

this point.

t 1



The only evidence of the value of the house on

March 1, 1913, was the taxpayer's opinion (R. 16-

17). The only evidence of the value thereof at the

date of sale in 1921 was the taxpayer's assumption

that the value was the same on that date as on

March 1, 1913, less depreciation (R. 30). This was

not sufficient to establish the value of the house at

the date of the sale. Burnet v. Houston, supra

(p. 228) . As to the amount of the depreciation, the

taxpayer testified that
'

' this depreciation was taken,

which I judge accumulated up to the amount of

$775.00" (R. 30). This is hardly more than a

guess. Apparently the taxpayer could have easily

offered better evidence of both value and deprecia-

tion (R. 18). As the Supreme Court said in Bur-

net V. Houston, supra (p. 229) :

Respondent was bound to produce the best

available evidence of value which the cir-

cumstances and nature of the transaction

permitted. It does not appear that he made
any attempt to do so.

The Board held that this mere opinion testimony

of the taxpayer was not sufficient to overcome the

Commissioner's finding (R. 19). In this position

the Board was correct. In The Conqueror, 166

U.S. 110, the Court said (p. 131) :

While there are doubtless authorities hold-

ing that a jury (and in this class of cases

the court acts as a jury) has no right arbi-

trarily to ignore or discredit the testimony

of unimpeached witnesses so far as they tes-
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tify to facts, and that a wilful disregard of

such testimony will be ground for a new trial,

no such obligation attaches to witnesses who
testify merely to their opinion; and the jury

may deal with it as they please, giving it

credence or not as their own experience or

general knowledge of the subject may dic-

tate.

And again at page 134

:

The truth is, that estimates of value made
by friendly witnesses, with no practical il-

lustrations to support them, are * * * too

unsafe, as a rule, to be made the basis of a

judicial award, * * *.

The rule as to opinion evidence enunciated in The

Conquerer, supra, has been applied to cases in

which the Board of Tax Appeals has refused to ac-

cept opinion testimony. Saxman Coal & Coke Co.

V. Oo'i'mnissioner, supra (p. 557) ; Balahan d^ Katz

Corp. V. Commissioner, 30 F. (2d) 807, 808 (CCA.
8th). See also Head v. Hargrave, 105 U.S. 45, 51;

Am-Phis Storage B. Co. v. Commissioner, 35 F.

(2d) 167, 169 (CCA. 7th) ; W. S. Bungle <& Co. \.

Commissioner, 26 F. (2d) 771 (CCA. 7th).

The decision of the Board of Tax Appeals was

supported by substantial evidence, i.e., the Com-

missioner's determination, which was not refuted,

and should be affirmed. Saxman Coal & Coke Co.

V. Commissioner, supra. See also, Nichols v. Com-

missioner, 44 F. (2d) 157, 158 (CCA. 3d). The

taxpayer failed to offer any proof sufficient to sup-
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port a contrary finding, therefore, the Board was

correct in affirming the Commissioner's determina-

tion. Commissioner v. Langwell Real Estate

Corp., 47 F. (2d) 841 (CCA. 7th).

Turning our attention now to the authorities

cited in the taxpayer's brief, most of those authori-

ties are obviously beside the point. None of the

cases cited deals with the degree of proof necessary

to overcome the Commissioner's findings and to

establish a deductible loss to the taxpayer.

CONCLUSION

The decision of the Board of Tax Appeals is cor-

rect and should be affirmed.

Respectfully submitted.

Frank J. Wideman,

Assistant Attorney General.

SewALL Key,

Lucius A. Buck,

Special Assistants to the Attorney General.

March 1934.



APPENDIX

REVENUE ACT OF 1921, C. 136, 42 STAT. 227

Sec. 214. (a) That in computing net income there

shall be allowed as deductions

:

(5) Losses sustained during the taxable year

and not compensated for by insurance or otherwise,

if incurred in any transaction entered into for

profit, though not connected with the trade or busi-

ness; but in the case of a nonresident alien indi-

vidual only if and to the extent that the profit, if

such transaction had resulted in a profit, would be

taxable under this title.

* * * * *

Sec. 202. (a) That the basis for ascertaining the

gain derived or loss sustained from a sale or other

disposition of property, real, personal, or mixed,

acquired after February 28, 1913, shall be the cost

of such property ; except that

—

(1) In the case of such property, which should

be included in the inventory, the basis shall be the

last inventory value thereof

;

(2) In the case of such property, acquired by gift

after December 31, 1920, the basis shall be the same

as that which it would have in the hands of the

donor or the last preceding owner by whom it was
not acquired by gift. If the facts necessary to

determine such basis are imknovni to the donee, the

(12)
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Commissioner shall, if possible, obtain such facts

from such donor or last preceding owner, or any
other person cognizant thereof. If the Commis-
sioner finds it impossible to obtain such facts, the

basis shall be the value of such property as found

by the Commissioner as of the date or approximate

date at which, according to the best information

the Commissioner is able to obtain, such property

was acquired by such donor or last preceding

owner. In the case of such property acquired by
gift on or before December 31, 1920, the basis for

ascertaining gain or loss from a sale or other

disposition thereof shall be the fair market price

or value of such property at the time of such

acquisition

;

(3) In the case of such property, acquired by

bequest, devise, or inheritance, the basis shall be

the fair market price or value of such property at

the time of such acquisition. The provisions of

this paragraph shall apply to the acquisition of

such property interests as are specified in sub-

division (c) or (e) of section 402.

(b) The basis for ascertaining the gain derived

or loss sustained from the sale or other disposition

of property, real, personal, or mixed, acquired

before March 1, 1913, shall be the same as that

provided by subdivision (a) ; but

—

(1) If its fair market price or value as of March
1, 1913, is in excess of such basis, the gain to be

included in the gross income shall be the excess of

the amount realized therefor over such fair market
price or value

;

(2) If its fair market price or value as of March
1, 1913, is lower than such basis, the deductible loss

is the excess of the fair market price or value as of
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March 1, 1913, over the amount realized therefor;

and

(3) If the amount realized therefor is more than

such basis but not more than its fair market price

or value as of March 1, 1913, or less than such

basis but not less than such fair market price or

value, no gain shall be included in and no loss

deducted from the gross income.

* * * ^ ^

REGULATIONS 62

Art. 141. Losses.—Losses sustained during the

taxable year and not compensated for by insurance

or otherwise are fully deductible (except by non-

resident aliens) if (a) incurred in a taxpayer's

trade or business, or (b) incurred in any transac-

tion entered into for profit, or (c) arising from
fires, storms, shipwreck, or other casualty, or theft.

They must usually be evidenced by closed and com-

pleted transactions. In the case of the sale of

assets the loss will be the difference between the

cost thereof, less depreciation sustained and allow-

able as a deduction in computing net income, and
the price at which sold or disposed of. See article

1561. However, the loss which is deductible in the

case where such property was acquired before

March 1, 1913, and where its fair market value on

that date was less than the cost thereof, is the dif-

ference between such value (less depreciation) and

the price at which sold or disposed of. No loss is

recognized in the case of property sold at less than

cost minus depreciation but for more than its fair

market value as of March 1, 1913, or for more than

cost but less than the fair market value as of March
1, 1913. See section 202 of the statute and articles

I
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39-46 and 1561. * * * In the case of property

acquired before March 1, 1913, however, the

deductible loss is the difference between the fair

market value of the property as of that date, less

proper adjustment for depreciation, and the sal-

vage value thereof. In any event the loss should

be reduced by the amount of any insurance or other

compensation received. See articles 49 and 261-

263. A loss on the sale of residential property is

not deductible unless the property was purchased

or constructed by the taxpayer with a view to its

subsequent sale for pecuniary profit. * * *

Art. 1561. Basis for determining gain or loss

from sale.—For the purpose of ascertaining the

gain or loss from the sale or exchange of property,

the basis is the cost of such property, or in the case

of property which should be included in the in-

ventory, its latest inventory value. But in the case

of property acquired before March 1, 1913, when its

fair market value as of that date is in excess of

its cost, the gain to be included in gross income is

the excess of the amount realized therefor over

such fair market value. Also in the case of prop-

erty acquired before March 1, 1913, when its fair

market value as of that date is lower than its cost,

the deductible loss is the excess of such fair mar-
ket value over the amount realized therefor. No
gain or loss is recognized in the case of property

sold or exchanged (a) at more than cost but at less

than its fair market value as of March 1, 1913, or

(b) at less than cost but at more than its fair mar-
ket value as of March 1, 1913. In any case proper

adjustment must be made in computing gain or

loss from the exchange or sale of property for any
depreciation or depletion sustained and allowable
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as a deduction in computing net income; the

amount of depreciation previously charged off by

the taxpayer shall be deemed to be the true depre-

ciation sustained unless shown by clear and con-

vincing evidence to be incorrect. What the fair

market value of property was on March 1, 1913, is

a question of fact to be established by any evidence

which will reasonably and adequately make it

appear.
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